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POWER OF CONGRESS TO REDUCE REP- 
RESENTATION IN CONGRESS AND IN 
THE ELECTORAL COLLEGE: A REPLY. 



BY JOSEPH WAKRBN KEIFBR. 



In the October number (1905) of this Eeview is a well-tem- 
pered article on the right and expediency of Congress to reduce 
representation in the House of Eepresentatives and in the Elec- 
toral College. 

The writer first admits that such right was conceded by 
the Second Section of the Fourteenth Amendment to the 
Constitution; then he asserts that in so far as it bears upon 
the denial of the suffrage to colored men, the Fifteenth Amend- 
ment of the Constitution repealed that section. 

The discussion of the old question of State or Federal citizen- 
ship, and of the Dred Scott decision, holding that " a free negro 
of the African race, whose ancestors were brought to this coun- 
try and sold as slaves," is not a citizen of the United States, is 
foreign to the matter under consideration. The part of the 
article which deals with that subject, therefore, may be passed over 
very briefly. 

The Constitution did not originally define citizenship. It as- 
sumed that all freemen were citizens, with equal political rights; 
and they were so regarded in all the original States, even to 
granting to them the elective franchise, unless restricted by State 
constitution or law. 

This right of restriction existed in States as completely 
against the white as the black race, and still so exists, under 
the limitation of the Fifteenth Amendment, which only pro- 
hibits disfranchisement "on account of race, color or previous 
condition of servitude." 



POWER OF 00N(}RE88 TO REDUCE REPRESENTATION. 229 

The "Articles of Confederation," adopted July 9, 1778, did 
undertake (Article IV) to define citizenship thereunder, thus: 

" The free inhabitants of each of these States, paupers, vagabonds and 
fugitives from justice excepted, shall be entitled to all the privileges 
and inuniuiities of free citizens in the several States." 

The partisan Dred Scott case, decided March 6th, 1859, seized 
on the absence of a constitutional definition of citizenship, in the 
interest of slavery, to deny it to the African race, free or not. 

It was unchangeably decided by the Civil War that the original 
principles of liberty and of the Declaration of Independence on 
which the Republic was founded should be reestablished, and 
forever maintained in all their purity. The Fourteenth Amend- 
ment was one of the blood-bought decrees of the war, set down in 
written form. It was the natural and logical successor of the 
Thirteenth Amendment, freeing all slaves; and then followed 
the Fifteenth Amendment abolishing race and color distinctions 
in the exercise of the elective franchise. 

To put an end to the question of citizenship in the United 
States, Section 1 of the Fourteentii Amendment contains this 
language : 

"All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside." 

The first clause of Section 2 of this Amendment is a substantial 
repetition of the Constitution (Article I, Section 3), requiring 
representation to be apportioned in the States according to the 
number of " free persons " in each, excluding Indians not taxed. 
Then follows this language: 

" But when the right to vote at any election for the choice of electors 
for President and Vice-President of the United States, Representatives 
in Congress, the Executive and Judicial officers of a State, or the mem- 
bers of the Legislature thereof, is denied to any of the male inhabitants 
of such State, being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in rebellion, or 
other crime, the basis of representation therein shall be reduced in the 
proportion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in such State." 

By Section 2 of Article I of the Constitution, all "persons" 
were regarded as citizens entitled to be counted for representation. 
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The writer falls early into a cardinal error which he maintains 
throughout his article. He rejects the fundamental principle of 
equality of political power between States and the voting citizens 
thereof in the administration of the Federal Government, and 
asserts the sole purpose of the provision quoted was to penalize 
any State that did not accord to its citizens "the imrestricted 
right of suffrage." 

No such purpose appears either in the history of the adoption 
of the Amendment, or from its language. On the contrary, it is 
manifest that it was intended to provide for a voter in one State, 
or district of the same State, having an equal and only an equal 
voice with a voter in another State or district. It was intended 
to prevent just what has happened, that of a district in one 
State electing a member of the House with less than two 
thousand voters, whereas in a normal district of most States it 
now takes about forty thousand votes to elect a member. In a 
less degree, this inequality has arisen between districts of the 
same State; and in at least one State the whole vote cast has 
elected eight members of the House, whereas in other States, 
with more than double the vote in a single district, only one mem- 
ber is chosen. 

Eecurring again to Section 2, Article I of the Constitution, 
it will be seen that, in addition to all free persons, Indians not 
taxed being excluded, "three-fifths of all other persons" were 
added in determining the number of Eepresentatives in the 
House of Eepresentatives, and, consequently, in the Electoral 
College. This permitted the counting of three-fifths of the slaves. 

When the War, with the Thirteenth Amendment, freed the 
slaves, it was claimed that all the colored race should be counted 
in securing representation, and that the white voters should vote 
for them as they had formerly done for three-fifths of the slaves. 
To deny this to the Southern people, it is pretended, would be to 
punish them. The day of punishment, if there ever was such a 
day, has long gone by, and an era of good-will has long since 
been inaugurated. But to promote and secure peace and good- 
will does not require a surrender by a large majority of the 
people to a small minority, or the surrender of the principle of 
equality of political rights and power, in administering the affairs 
of the Eepublic. 

What justice is there in a citizen of one State having even 
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double power in electing a President of the United States or a 
Eepresentative in Congress oyer a citizen of another State ? There 
are instances where a voter in a district of one State has enjoyed 
the equivalent in voting for a President and Eepresentative of 
more than twenty voters in another State. 

Waiviag the question of the provision being a penalty to dis- 
franchising States, it would be pertinent to consider the wisdom 
of its enforcement by Congress for its good effect on such States. 
It would place them on a higher and better political and moral 
plane than they are on now. An unfair or unequal enjoyment 
of political power, like the enjoyment of any other wrong thing, 
is demoralizing and degrading. When the people of all the 
States are on an equal political basis, the objects sought to be at- 
tained by a free government will be more nearly realized, and 
the political brotherhood of mankind will be more nearly at- 
tained than it has ever been in any form of government, or under 
any flag. So long as one class of people in any State seek to 
gather to themselves governmental power they are not willing to 
concede to the people of the other States of the Union, there can 
be no proper equality, and there will be the danger and distrust 
that injustice always necessarily engenders. 

The author of the article seems to think that the second sec- 
tion of the Amendment was adopted only with reference to the 
colored race. In this he is manifestly mistaken, as we shall 
presently see. 

But, first, has there been a denial of the right of any "male 
inhabitants " qualified by age to vote for President, etc., or has 
such right been " in any way abridged, except for participation in 
rebellion" etc. ? 

Here is not the place to digest the Constitution and laws of 
States to show how or why, both white and black, "male in- 
habitants " have been denied the right to vote, or such right has 
been in some way abridged. The fact must speak for the efficacy 
of the methods adopted, and their execution, in securing that end. 

I take one State for an example, which will strongly illus- 
trate the disfranchisement of both white and black. The popu- 
lation at last census of Mississippi was, white, 641,200; colored, 
907,630; total, 1,548,830, with a white voting population of 150,- 
530, and colored of 197,936. The present ratio of representation 
in Congress is 194,183. 
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Comparisons will help us to understand. By the same census, 
California had a population of 1,485,053, and Kansas of 1,470,- 
405, each less than Mississippi, but each of the three States had 
eight Kepresentatives. The total vote for Congress cast in 1902 
in Mississippi was 18,058, in California 391,008, and in Kansas, 
274,253, and the average vote to elect a member that year in 
Mississippi was 2,257; in California, 36,376; and in Kansas, 34,- 
282. The highest vote, that year, for a member in Mississippi 
was 3,245, and the lowest was 1,146. It is fair to say that, in 
that year, after maktag due allowance for ordinary stay-at-homes, 
at least 30,000 voters to a district in Mississippi were, in some 
way, deprived of the privilege of voting, for eligible voters do not, 
without a controlling cause, refrain from voting, especially the 
more illiterate, as they are almost xmiversally jealous of the few 
substantial powers or rights they possess. 

But what has become of the white voter of Mississippi? At 
least three of the eight Eepresentatives of that State were appor- 
tioned on the white population, and the usual white vote should 
have been at least 115,000 (excluding above 35,000 of the white 
voting population as ordinary stay-at-homes), whereas it was, 
in 1902, only 18,058, about 97,000 short of a normal white vote, 
and in 1904 its total vote was 58,383, about one-half of the 
natural white vote of the State. 

But, in contrast, in 1902, the whole vote of California was 
317,820, and of Kansas 287,168; and in 1904, the vote of Cali- 
fornia was 331,545, and of Kansas 324,588, each of these States 
electing the same number (8) of Kepresentatives as Mississippi. 
It is interesting to note that Missouri (once a slave State, where 
now equal political rights are accorded to its citizens as voters) 
with only double (16) the number of Representatives and popula- 
tion (3,106,665) of Mississippi, in 1904 polled 643,861 votes: 
one congressional district (the tenth) alone easting 68,383 votes, 
substantially the same number cast the same year in the whole 
State of Mississippi to elect eight Eepresentatives and ten 
Electors. 

It is also of interest, in this connection, to note the vote 
formerly cast in certain States where much was said about the 
use of troops and special deputy marshals at the polls to keep 
the peace deterring the honest voter from voting. Let us turn 
to the vote in Mississippi in 1872, the year of Grant's second 
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election as President. In the third congressional district the 
Democratic vote was 6,440; Kepublican, 15,047; total, 21,487— 
more than in the whole State thirty years later, the State then 
having less population than in 1902. This was not exceptional, 
as in 1872 the fourth district polled 6,870 Democratic, and 15,595 
Eepublican votes; the sixth, 8,509 Democratic and 15,101 Kepub- 
lican votes. Presumably, the Democratic vote was then all white. 
Statistics of other States for the same and other years also show 
the disappearance of white and black voters alike, and furnish 
the same demonstration. 

The plans adopted in several of the States disfranchise white 
citizens of a certain class as effectually as colored citizens. It 
has been shown that the proposition to amend the Constitution 
of Maryland this year would disfranchise a large number of her 
white citizens — probably more white than black citizens. 

If there be educational, property, or other, disfranchising laws 
of any State, not common to other States, the same rule of re- 
duction of representation should apply. 

It is not within the scope of this paper to review, or even point 
out, the various plans adopted to produce the resxilt. It is enough 
to know that they are effective, and that State constitutions and 
laws are so administered as to do their work. The "Atlanta 
Constitution " not long since published a report from Alabama, 
saying: 

" The disfranchisement of the negro under the new Constitution [Ala.] 
was complete, and the records show that less than 3,000 in the entire 
State have registered under the temporary plan. It is scarcely possible 
for the combined opposition of Republicans, Populists and Socialists to 
poll more than 20,000 votes in the whole State." 

This prediction came true in the 1904 election. 

The necessity of equalizing the voting power is thus shown not 
to be on account of the disfranchising of the colored race alone. 

Disfranchisement is not confined to the States named, nor are 
the methods adopted to deny or abridge the right to vote imif orm. 
The utmost wit of man has been drawn on to accomplish the de- 
sired end, and successfully. It is not, however, important to 
know, for the purposes of enforcing the Amendment, just how 
disfranchisement is brought about; it is sufficient for Congress to 
ascertain that it has been accomplished. 
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It is no objection to say that, while Section 3 of the Amend- 
ment expressly empowers Congress "to enforce by appropriate 
legislation the provisions of the article," it must find out judi- 
cially how the disfranchisement has been accomplished, or exactly 
to what extent it has taken, or will take, place. The fact that such 
power is, by the Constitution, vested in Congress is a full answer 
to the claim that it would be the exercise of a "judicial fim.c- 
tion " Congress does not possess. The supposed conflict between 
the Congress and the Supreme Court cannot possibly arise. The 
power of Congress to enforce the Amendment involves its finding, 
conclusively, whatever facts are requisite to its enforcement. 

If a constitutional provision requires Congress to do anything 
requisite to its enforcement, the fact that another tribunal is 
usually charged by the same instrument with the power to do the 
same, or a like, thing does not take away the constitutional duty 
or right of Congress to act. The President is very frequently 
required, both by the Constitution and the laws, to find facts 
precedent to executive action, and, when found, there can be no 
review, cither as to his finding or to the action he has based 
thereon. So, as to the exercise of the legislative powers of Con- 
gress which are plainly vested in it by the Constitution. If it 
were true, as claimed, that all judicial power was vested in the 
courts by one section of the Constitution, it is equally true that 
another and later one gives Congress the exclusive right to do 
whatever is necessary, whether judicial in its nature or not, to 
enforce the Fourteenth Amendment. It is not conceded that an 
incidental finding, necessary to the exercise of a legislative duty, 
is the exercise of a judicial power. 

What is meant by the " judicial power of the United States *' 
need not be discussed here ; it is enough to know that it does not 
include any congressional power. That there are difficulties in 
the way of exercising a power, is no argument against its exist- 
ence. Congress, when it submitted, and the States, when they 
ratified, the Amendment, understood the difficulties in the way 
of its execution; yet the anticipated necessity for a remedy to 
preserve the underlying principle of equality among the sovereign 
people of the States was so great that they enjoined the im- 
portant duty on Congress alone. 

The claim that the Fifteenth Amendment, in any sense, re- 
pealed the Fourteenth is not new. 
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The history of the Amendments is instructive. Each is an 
evolution. The " Ohio idea " was first advanced, providing that 
negroes should be counted in making up representation only in 
States where they were permitted to vote. Then came Mr. 
Stevens's plan to base it on legal voters alone. Then followed Mr. 
Conkliag's plan to apportion Eepresentatives among States ac- 
cording to number, with the proviso : 

" that whenever in any State, the elective franchise shall be denied 
or abridged on account of race or color, all persons of such race or 
color shall be excluded from the basis of representation." 

This being referred to the Joint Committee on Reconstruction 
was reported back in a new form, but in substance the same; it 
passed the House, but, after many attempts so to amend it as to 
incorporate what is now the Fifteenth Amendment, prohibiting 
disfranchisement on account of race or color, etc., it was altered 
and passed by both Houses in its present form, the conclusion 
being then reached. Southern members aiding, to vest Congress 
with power to reduce representation where the right to vote was 
denied or in any way abridged for any cause, whether in conse- 
quence of an educational or property qualification, or on accotmt 
of race, color or previous condition of servitude. There was 
almost a general agreement that if inequality in voting power arose 
between States, Congress should have power to adjust it. 

The fundamental principle of equality of citizenship is as much 
overthrown, and the natural evil consequences resulting are the 
same, however produced. 

If we keep steadily in view that the central principle embodied 
in the second section of the Fourteenth Amendment was to 
secure, as nearly as possible in human affairs, universal equal 
political power, as exercised through the elective franchise in the 
several States of the Union, we will avoid technical theories. 

If the Fifteenth Amendment had prohibited an educational 
test or a property qualification of a voter, it would have as much 
affected the Fourteenth as it does in its present form. 

When the Fifteenth Amendment was adopted, it was not 
dreamed that it abrogated the Fourteenth, and the necessity for 
the latter is now more apparent than when it was framed. 

The three War- Amendments were proclaimed and ratified in 
the order of their numbers, December 18th, 1865, July 28th, 
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1868, and March 30th, 1870. (Virginia ratified the Fourteenth 
after the Fifteenth had been submitted.) And substantially the 
same Senators and Eepresentatives, after the Fifteenth Amend- 
ment was ratified, gave their understanding of the continuing 
existence of the Fourteenth by passing a law, never repealed, 
dated February 3nd, 1873 (now Sec. 22, R. S. U. S.), embodying 
the language of Section 2, thus: 

" Should any State deny or abridge the right of any of the male in- 
habitants thereof, being twenty-one years of age, and citizens of the 
United States, to vote at any election named in the amendment to the 
Constitution, article fourteen, Bection two, except for participation in 
rebellion or other crime, the number of representatives apportioned to 
such State shall be reduced in the proportion which the number of male 
citizens shall have to the whole number of male citizens twenty-one 
years of age in such State." 

The pretence that the last amendment repealed the one pre- 
ceding was not pressed, if thought of. 

The settled rule of construction is against repeals by implica- 
tion ; and this rule is enforced with more rigor when interpreting 
constitutional provisions, because they are known to be more de- 
liberately framed and adopted than statute laws. But, keeping in 
mind the evil sought to be avoided or remedied, and finding that 
the cause of the evil is not alone on account of disfranchised 
colored citizens, it is patent that no inconsistency exists between 
the two amendments Avhich could give rise to any implication 
that the latter was intended to repeal the former. 

The supposed absurdities which, it is claimed, would arise in 
reducing representation when citizens are prohibited from exer- 
cising suffrage because they are criminals, idiots, uneducated, 
non-taxpayers, etc., have no bearing on the question. If there 
be such a difference in the disqualification of voters for these or 
other like reasons as to produce a substantial inequality in voting 
between States, Congress should promptly reduce repi-esentation 
proportionately, as the Amendment provides. This may never be 
found necessary, as experience shows that disfranchisement for 
such causes has been so nearly the same in all the States as not 
to produce any substantial difference. The existing conditions, 
as we have seen, are great enough to command action, and while 
their injustice is being attended to, the smaller ones can also be 
attended to. 
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There is nothing sectional in enforcing a constitutional pro- 
vision, especially one guaranteeing equality of political power. 
Jf the proposition were to grant unequal representation (such 
as now exists) among States of the Union, is there a statesman, 
patriot or voter in the Union who would openly advocate it ? To 
do so would require the claim to be made that a voter in one 
State of the Eepublic possesses higher political rights, and is a 
safer depositary of governing power than a voter, or a number 
of voters, in some other States, and would necessarily require an 
investigation as to whether the preferred voter should be endowed 
with double or treble political rights — an affirmative decision on 
this point leading inevitably to but one conclusion, that the few 
should govern the whole. Then autocracy and monarchy would be 
in sight. 

The asserted right of the self-elect few in a State to vote for 
the disfranchised many, because the latter, white or black, are 
not sufficiently endowed, mentally or morally, to vote intelligently, 
needs no discussion here. If there are those who cannot be trusted 
with suffrage, they should not be trusted, if they would, to confer 
their right of suffrage on more favored citizens of their States. 
Suffrage cannot be delegated; if it could, it should be delegated 
in a Eepublic based on equality of citizenship, as is ours, to all 
voters in the Union alike. 

The assertion that the Amendment did not vest in Congress 
the power to reduce the representation of a State, provided its 
disfranchising "regulations were uniform and did not dis- 
criminate on account of race, color or previous condition of servi- 
tude," finds no warrant anywhere. The Amendment does not 
refer to uniform suffrage regulations within a State, nor to dis- 
criminations on account of race, color or previous condition of 
servitude. Subject to the limitations of the Fifteenth Amend- 
ment, the regulation of the elective franchise is left to each State, 
with the duty enjoined on Congress so to regulate representation 
as to secure equality among the voting citizens of the Union. 

The constitutional provision is quite plain. The denial of 
suffrage is not even necessary ; for if it is " in any way abridged " 
the duty — ^not mere right — devolves on Congress to reduce the 
basis of representation in the State denying or abridging suf- 
frage " in the proportion which the number of such male citizens 
[meaning the so disfranchised] shall bear to the whole number of 
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male citizens twenty-one years of age in such State." This con- 
stitutional duty enjoined on Congress, being in the interest of 
equality of sovereign, or individual, power, the basic principle 
upon which our nation professes to be founded, and the preserva- 
tion of which is absolutely necessary to its permanency and 
perpetuity, leaves no room for strict construction ia iiie interest 
of those enjoying an unjust share of political power in the choice 
of a President, and Vice-President, Eepresentatives in Congress, 
etc. The article under review does not deny the existence of 
disfranchisement, but it seeks to find a way to defeat the plain 
purpose of the constitutional provision. 

The author is to be congratulated for not claiming that the 
provision should not be enforced for fear of inciting race con- 
flicts in the States denying or abridging suffrage. He doubtless 
understands, as do others, that there is more danger that the dis- 
franchised whites and blacks, seeing that a few only are allowed 
to vote and govern, will, in some form, sooner or later, rebel 
against the injustice, and seek a remedy. 

The Constitution requires that "the United States shall 
guarantee to every State in this Union a republican form of gov- 
ernment." This is not secured alone by mere form, but by regu- 
lating, within constitutional requirements, the exercise of the 
powers of each State, so that no inequality shall exist between the 
people thereof in their relation to each other and to the people of 
all the other States. 

The Constitution was created by and for the people of all the 
States. Its preamble recites: 

" We the people of the United States, in order to form a more perfect 
Union, establish justice, insure domestic tranquillity, provide for the 
common defence, promote the general welfare, and secure the blessings 
of liberty to ourselves and our posterity, do ordain and establish this 
Constitution for the United States of America." 

A perfect union cannot be formed, nor justice established, do- 
mestic tranquillity insured, common defence provided for, general 
welfare promoted, and the blessings of liberty to ourselves and 
our posterity secured by establishing and maintaining an in- 
equality ia political power by allowing a few in one State, re- 
gardless of conditions or methods, to exercise the elective franchise 
given to the many in other States of the Union. 

Joseph Waeeen Keifee. 



